O

ST s U8 EaRT

F WA WA (FileNo): V2(ST)49/A-I/ 2017-18 /R0hE 10 050 ' :
@ 3 G FEAT (Order-In-Appeal No.): AHM-EXCUS-002-APP- 119-17-18

feetTeR (Date): 27/10/2017_, SIRT = T TG (Date of issue): 90 A (%

At AT o, IREA TE-ll) EERT IR '

Passed by Shri Uma Shanker , Commissioner (Appeals) s

T I, FEIT 3cUTE Yook, (HS-11), HGHACINIG, HTFdTerd GaRT SIRT
Al Y & 1o 11— & gfoa

Arising out of Order-In-Original No ._ STC/22/KM/AC/D-II/16-17__Dated: 23.02.2017
issued by: Assistant Commr STC(Div-III), Ahmedabad.
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Any person an aggrieved by this Order-in-Appeal may file an appeal or-revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRET AIHR T TANETOT TG
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision ‘Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in tranéit from a factory to a warehouse or to s

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be u’ullzed towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.

ﬁamﬁw(anﬁa)ﬁwm?ﬁ 2oo1$ﬁwg$emﬁﬁﬁﬁﬁemmsq—aﬁﬁuﬁzﬁ
i IR oy B Uy omy M REte & O AN & iy qE-enay Td onfid SIeY o Q-
yRra; @ W SR SIe fpar ST IRY | UG WY Wil 8. b1 geadiy & i ORT 35-3 #
ﬁaﬁ?ﬁqﬁﬁmzﬁwzﬁwaaw—ewaﬁnﬁﬂﬂﬁaﬁm '

The above application shall be made in duplicate in Form No. EA-8 as specnﬁed under ;

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order solight to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescrlbed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision: appllcatlon shall be accompanied by a fee of Rs 200/— where the amount
involved is Rupees One Lac’or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Servnce Tax Appellate Tribunal.
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Under Sectlon 35B/ 35E of CEA, 1944 an appeal lies to :-
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the specral bench of Custom,. Excise & Service Tax Appellate Tnbunal of West Block-

No.2, R.K. Puram New Delhi-1 in all matters relating to classn‘lcatlon valuatlon and
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To the west regional bench of Customs, Excise & Service -Tax Appellate Trlbunal .
' ((‘ESTAT) at 0-20, New: Metal Hospital Compound Meghani Nagar, Ahmedabad ‘380

016. in case of appeals otherthan as mentloned in para-2(l) (a) above :
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The appeal to the Appellate Tribunal shall be filed in-quadruplicate in form EA-3 as -
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank drait in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. -
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In case .of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the: aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may. be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ’
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item’
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have {o be pre-deposited. It may be noted that the.
- pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the: Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994) ‘ o

Under Centfal Excise andiSérvice Tax, “Duty demanded” shall inciude:
' () . amount determined under Section 11 ;- '
(ii) amount of erroneous Cenvat Credit taken;

(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agair.flst this order shall lie before the Tribunal on payment of 10%

of the duty demanded where duty; or duty. and penalty are in dispute, or penalty, where penalty:: - T

alone is in dispute.”
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ORDER IN APPEAL

VURUEENR A —————

This is an appeal filed by M/s Sankalp Organisers PVt Ltd. (herein
after referred to as the appellants) against the OIO No. STC/22/KM/AC/D-
111/16-17 dtd. 23.02.2017 (herein after referred to as the impugned order)
passed by the Assistant Commissioner (herein after referred to as the

adjudicating authority).

2. The brief facts of the case are that the appellants were receiving
advances from their customers and in some cases, they sold the flats to
their customers without receiving full consideration of the flats and had
received the consideration after sale of flats. They were required to pay the
service tax on the amount received by them before, during or after providing
the services. The Service Tax amounting to Rs. 38,42,770/- on taxable value
of Rs. 3,27,89,546/- was required to be paid on the above referred services
but they failed to pay the same. As per provisions of Rule 3 of the Point of
Taxation Rules, 2011, the point of taxation is the sale of the flat i.e.
completion of the service. Further under the provisions of Rule 3 (b)(i) of the
Point of Taxation Rules, 2011, the date of advance received by the assessee
is the point of taxation of the service. In view of the non-payment of the
applicable service tax by the applicants, they were issued a show cause
notice proposing demand of service tax of Rs. 38,42,770/- alongwith interest
and imposition of penalty. The adjudicating authority, vide the impugned
order, cohfirmed the demand of Rs. 33,26,569/- and dropped the demand
for- the rest of the amount, ordered recovery of interest and imposed
penalties under Section 77 and 78 of the Finance Act, 1994.

3. Being aggrieved by the impugned order, the appellants have filed this
appeal on the following grounds:

(a) That the reconciliation is not correct in view of their submission made
in para 3.1.1 of their appeal memorandum. The department has not
considered the factual details;

(b) That the department has added member receipts received after B.U.

/| permission on which service tax cannot be levied and demanded for
the differential service tax; .

(c) That they had taken unsecured loans during the impugned period but
due to mistake by accountant, they have shown such receipts of
unsecured loans under the head of member receipt. They are having
all the documentary evidences regarding the receipts of unsecured
loans;

(d) That they have received the receipts from members as a maintenance
deposits and the service tax cannot be levied on amount of
maintenance deposits as it is the reimbursement of expenses received
from the members;

@ That the entire demand is time barred as there was no suppression,
willful misstatement on their part;

(f) That penalty cannot be imposed as there was no suppression, willful
misstatement on their part; ‘

(g) The appellants sought support from the following case laws:

Regional Manager, Tobacco Board vs. Commissioner of C. Ex., Mysoré‘
- 2013 (31) STR-673 (Tri-Bang.) regarding reconciliation of figures, Anvil

Capital Management (P) Ltd. Vs. Commissioner of ST, Mumbai - 2010 (20)

STR-789 (Tri-Mum.) regarding reconciliation of figures when documentary

A
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evidence is produced, Commissioner of C."Ek., Ahmedabad vs. Purni Ads Pvt.
Btd. - 2010 (19) STR-242 (Tri-Ahd.) regarding reconcmatlon of figures
shown in various records, SIFY Technologies ktd: vs. Commissioner of
Service Tax, Chennai - 2009 (16) STR-63 (Tri-Chen.) and many other cases.

4, The personal hearing in the case was held on 04.10.2017 in which Shri
Vipul Khandhar, Chartered Accountant appeared on behalf of the appellants.
They reiterated the grounds of appeal and submitted that their submissions
have not been considered. He also submitted additional submission in which
the arguments made in their appeal memorandum have been reiterated.

5. I have carefully perused the documents pertaining to the case and
submitted by the appellant alongwith the appeal. I have considered the
arguments made by the appellants in their appeal memorandum as well as
oral submissions during personal hearing.

6. I find that the issue to be decided in the instant case is whether the
appellant is liable to pay service tax for the reasons as detailed in the show
cause notice and the impugned order.

7. I find that the appellant has argued in para 3.1.1 of their appeal
memorandum that the reconciliation is not correct in view of the submission
made in para 3.1.1 of the appeal memorandum but I do not find any
submission made by them. Merely saying that the reconciliation is not
correct without giving any explanation is not convincing and is not
acceptable and I therefore reject this argument. I find that the citations
given by the appellant in their support are not helping their cause in view of
absence of any submission by the appellant.

8. I find that the show cause notice proposed to recover service tax on the
amounts received in advance on which no service tax had been paid. While
perusing the impugned order, I find that the adjudicating authority has noted in
para 28 that the appellant has submitted year wise summery for the years 2010-11
to 2014-15 bifurcating total receipts of, among other things, the unsecured loans.
But there is no finding about this item i.e. unsecured loan and the impugned order
is completely silent on this very important aspect of service tax liability as
unsecured loans cannot be liable to service tax. I find that this has been held in the
case of Radhika Construction vs Commlssmner of Central Excise, Vadodara - 2014
(35) S.T.R. 788 (Tri. Ahm).

9. Since the vital aspect of service tax liability of the amount claimed by the
appellant as being unsecured loan amounting to Rs. 5,71,20,202/- has not been
dealt with by the adjudicating authority, I remand the case to the adjudicating
authority only for ascertaining the character of the amount claimed by the appellant
as being unsecured loan. If the amount is found to be unsecured loan then there
will be no service tax liability on that amount as discussed before. Except this

aspect, I do not find any reason to interfere with the impugned order '

10. The appeal is disposed off accordingly with consequent relief if any.
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ATTESTED
(D.Upadhyaya)
Superintendent (Appeals),

Central GST, Ahmedabad.
BY R.P.A.D.

M/s. Sankalp Organisers Pvt. Ltd.,
“Sankalp House”,

Behind Rajpath Club,

Opp. Satyam House,

Off S.G.Road

Ahmedabad

Copy To:~

(1) The Chief Commissioner, CGST, Ahmedabad Zone.

(2) The Commissioner, CGST, Ahmedabad (North).

(3) The Asstt./Dy. Commissioner, CGST, Div-VI, Ahmedabad (North)

(4) The Asstt./Dy. Commissioner,Systems, CGST,Ahmedabad(North)
‘ ) Guard File.

(6) P.A. File.




